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Its nature, operation and Ordinary uses are facts of general scien- 
tific knowledge, of which the courts will take judicial notice as 
parts of public contemporary history. When a person places him- 
self in connection with the telephone system through an instru- 
ment in his office, he thereby invites communication, in relation to 
his business through that channel. Wolfe v. Mo. Pac. Ry. Co., 
97 Mo., 473. 

It would seem from the general recognition given by the 
courts to the telephone as a commercial necessity and the conclu- 
siveness of the officer's certificate of acknowledgement that an 
acknowledgement and examination of a married woman as to 
her execution of a deed, if taken over a telephone, could not be 
impeached for that reason alone. 



ESTOPPEL OF THE STATE TO PROSECUTE FOR A CRIME BY REASON OF 

ITS OFFICERS HAVING ENTRAPPED THE ACCUSED 

INTO ITS COMMISSION. 

In the recent case of De Graff v. The State, 103 Pac. (Okla.), 
538, the first of its kind since the adoption of the State Constitu- 
tion, the Oklahoma Criminal Court of Appeals decided that the 
state may convict an offender of its liquor laws, even though all 
of the testimony against him was obtained while offering induce- 
ments to the defendant to break such law by a person in the em- 
ployment of the prosecuting officer for that purpose only. 

Evidence given by persons who have bought liquor for no 
other purpose than to obtain evidence against the defendant upon 
which to base a prosecution, has been given to juries with the 
charge that they were to examine it with caution and if there was 
any craft or indirect contrivance in procuring the testimony, they 
were to examine it with the greatest care and caution. Common- 
wealth v. Graves, 91 Mass., 114. Yet if the evidence was pro- 
cured by the witness while acting to ferret out crime without 
guilty intent, his testimony should need no corroboration and such 
witness should have the same standing as any other. Wright v. 
The State, 7 Tex. App., 574. The case of Saunders v. The 
People, 38 Mich., 218, decided that it is proper to subject the 
witness to close cross-examination, and though not directly in 
point, it gives us by analogy some idea of what weight a great 
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judge might give such testimony. In this case, Webb, a police 
officer, upon being asked by the defendant to leave the court room 
door unlocked, informed his superior of the request and together 
they caught an accomplice of the defendant's who came through 
the door and attempted to take some bonds. Judge Cooley, in 
commenting upon the evidence given by the police officer, says: 
"Webb was an important and necessary witness in the case, and 
the conviction of the defendant must, so far as we can understand 
from this record, have depended upon the belief of the jury in 
his evidence to conversations had with the defendant. That evi- 
dence was open to unfavorable inferences; and without saying 
that such inferences should have been drawn, my brethren think 
the record should have permitted very searching cross-examina- 
tion under the circumstances. If he testified truly, he was appar- 
ently conniving at and assisting in the crime charged ; and though 
he may have done this, as he says, not by way of enticing the 
defendant into crime, but only by allowing him the opportunity 
he sought and requested, yet it placed him in an equivocal posi- 
tion, and the jury ought to have had the benefit of all the light 
the former dealings of the parties would have thrown upon the 
transaction. And although a question to the witness which im- 
plied rascality to the defendant himself as well as the witness, 
seems extraordinary, yet it may have tested the credibility of 
the witness as well as any other, and his credibility in the case 
was quite as much involved as the defendant's guilt." 

To prohibit such testimony by a rule of evidence would, of 
course, be destroying a valuable agency in the enforcement of 
the liquor laws, yet a charge to the jury might in some cases 
have that effect and before deciding to limit its effect the trial 
judge should examine it with as much care and caution as he 
directs the jury to use. 

In Maine, the fact that incriminating evidence against a liquor 
law offender was secured by a detective, was considered imma- 
terial. State v. Rollins, yy Me., 380. Nor does the fact that they 
aid in committing the crime for the purpose of securing such evi- 
dence make them accomplices. State v. Baden, 37 Minn., 212. 

Against the majority holding, laid down in the principal case, a 
directly opposite view has been taken by the Colorado Court of 
Appeals which seems to be entirely of Colorado origin. In the 
leading case of Ford v. The City of Denver, 10 Col. App., 500 
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(1898), the defendant, a druggist, sold a prohibited quantity of 
spirits without the protection of a license or a doctor's prescrip- 
tion. In reversing the lower court, Thomson, P. J., says: "It 
appears that the city was instrumental in procuring the sale of the 
liquor. Its purpose was to lay the foundation for a suit. * * * * 
The city is in no position to say that its ordinance was violated. 
It was as much responsible for the sale of the liquor as the de- 
fendant, and will not be permitted to replenish its treasury from 
the penalties incurred at its instigation. It cannot be heard to 
complain of an act the doing of which is solicited." In State v. 
Braisted, 13 Col. App., 532, the defendant was fined upon doubt- 
ful evidence procured by a woman who bought a quantity of 
alcohol under the direction of the town attorney. In following 
Ford v. The City of Denver, supra, the Court of Appeals said : 
"So far as appears, the sole object the attorney had in view, was 
to procure a violation of the ordinance in order that a prosecution 
might be instituted against the offender and a penalty recovered 
from him. * * * * It is entirely clear that the liquor, if it was pur- 
chased at all, was not purchased for the private use of any person. 
It was purchased to involve the seller in a violation of the ordi- 
nance, in order that the town attorney might be able to pursue 
him for a penalty. It was peculiarly the duty of the town attor- 
ney, in view of the office which he held, to uphold the ordinances 
of the town and to discountenance their violation. So far as we 
can see, his motive was to compel the victim to pay his money into 
the town treasury. It would be contrary to good morals to allow 
the plan to succeed. Public policy will not permit a municipality 
to derive profit from unlawful acts which are deliberately insti- 
gated and contrived by its officers." Wilcox v. People, 17 Col. 
App., 109. 

The true rule in accordance with the weight of authority and 
denied, it seems, only by the above Colorado cases, is adopted 
by the Oklahoma Criminal Court of Appeals in the principal case. 
Here the defendant was indicted for violating a liquor law upon 
evidence secured by a person who had drunk liquor sold him by 
the defendant, which he bought with one dollar that the county 
attorney had given him to use in seeing if anyone was violating 
the law. The court in its opinion says : "We cannot agree with 
the reasoning of the Colorado Court. It would be applicable to 
that class of crimes in which the want of consent of the owner 
of the property to its taking or destruction was a necessary ele- 
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ment in the offense. The owner of the property taken might by 
his conduct in employing a detective to entrap a person suspected 
of crime, destroy the element of want of consent to such taking 
and hence no crime would be committed." 

An attempt to harmonize State v. Braisted, supra, with the case 
in hand would be unsuccessful unless there is a difference in the 
degree of guilt in the sale of liquor — contrary to law — to a per- 
son who does not intend to use it (of which the seller will prob- 
ably know nothing) and a sale which is disposed of upon the spot. 
That would be taking away part of the penal effect of a penal 
statute. Under a liquor statute, the buyer is not guilty of a crime, 
at least legally, but the statute means that whoever violates it shall 
be held guilty under any circumstances. Comparing the cases far- 
ther we find a direct conflict of opinion as to what is the better 
public policy under the same circumstances. The Colorado decision 
seems to go without the letter of the law and excuses a crime 
which has been perpetrated upon the public by the defendant with 
at least constructive intent. Surely it is impossible to say that 
the public officer, by whom the purchase of liquor was proposed, 
aided such intent. The act and intent are there. It is a crime and 
legal acts of other persons, although morally questionable, are 
unworthy of legal cognizance for the purpose of mitigating that 
crime. 

Crimes of this nature are difficult to detect and prove. If it 
were inadmissible to introduce such evidence, a dealer engaged 
in the illegal sale of liquor would rarely be apprehended and our 
laws would be winked at. Instead of putting an offender in fear 
of the law it would make him feel safe in violating it. 



LIABILITY OF EMPLOYER FOR THE PERMISSIVE WRONGFUL USE OF 
HIS PREMISES BY HIS EMPLOYEES TO THE INJURY OF THIRD 

PERSONS. 

In the case of Hogle v. Franklin Mfg. Co., New York Laur 
Journal, Vol. 44, No. 27, the defendant permitted its employees, 
for a period covering several months, to throw bolts, nuts, and 
other small pieces of iron from the windows of its factory, upon 
the plaintiff's adjoining lot, during working hours. Plaintiff 
secured and took several of the missiles thus thrown to the 



